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AMENDMENT TO H.R. 41

" OFFERED BY

i

Page 13, line 16, strike “and”. o

“,

Page 13, line 18, strike the period and insert *;

and” and after such line insert the following:

1 (C) that is not a Farm Credit System in-
2 stituﬁon chartered vunder and subject to the
3 provisions of the Farm Credit Act of 1971, as
4 amended (12 U.S.C. 2001 et seq.). |

Page 18, line 4, insert “any retail foreign exchange

dealer,” after “‘adviser,”.

' Inning on lin strik rganization
Page 18, beginning on line 12, strike “organization”
and insert ‘“organization, designated contract market, or

swap execution facility”’.

Page 28, line 9, after “report to” insert the fol-
lowing: ‘“‘the Committee on Ways and Means, the Com-

mittee on Agriculture, and”.

Page 28, line 10, strike “Representatives,” and in-
sert ‘“‘Representatives and the Committee on Finance, the

Committee on Agriculture, and”.
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Page 29, line 13, insert before “Committee” the fol-
lowing: “Committee on Ways and Means, the Committee

on Agriculture, and the”.

Page 29, line 14, insert before “Committee’” the fol-
lowing: “Committee on Finance, the Committee on Agri-

culture, and the”.

Page 29, line 23, after “to the” insert the following:
“Committee on Ways and Means, the Committee on Ag-

riculture, and the”.

Page 29, line 25, after .“and the” insert the fol-
lowing: “Committee on Finance, the Committee on Agri-

culture, and the”.

Page 30, line 5, after “to the” insert the following:
“Committee on Ways and Means, the Committee on Ag-

riculture, and the”.

Page 30, line 7, after “and the” insert the following:
“Committee on Finance, the Committee on Agriculture,

and the”’.

{4

Page 104, beginning on line 6, strike “, unless the -
President” and all that follows through page 110, line 7,

and insert a period.

Page 277, line 22, strike the period and insert ;
and” and after such line insert the following:

fAVHLC\1208091120809.034.xmi {456669|9)
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3
(C) that is not a Farm Credit System in-

stitution chartered under and subject to the
provisions of the Farm Credit Act of 1971, as
amended (12 U.S.C. 2001 et seq.).

Page 383, strike line 21 and all that follows through

page 384, line 2, and insert the following:

(9) EXEMPT TAX STATUS.—

5

6 (A) EXEMPTION FROM FEDERAL INCOME
7 TAX.—Subsection (1) of section 501 of the In-
8 ternal Revenue Code of 1986 is amended by
9 adding. at the end the following new paragraph:
10 “(4) Any bridge financial company organized
11 under section 1609(h) of the Financial Stability Im-
12 provement Act of 2009.”.

13 (B) EXEMPTION FROM CERTAIN OTHER
14 TAXES.—Notwithstanding any other provision
15 of Federal or State law, a bridge financial com-
16 pany, its franchise, property, and income shall
17 be exempt from all taxation now or hereafter
18 imposed by any territory, depeﬁdeney, or' Pos-
19 session of the United States, or by any State,
20 county, municipality, or local taxing authority.

Page 416, beginning on line 16, strike ‘““shall be in-

troduced m

f:A\VHLC\1208091120809.034.xml
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nority leader of the Senate” and insert “shall be intro-
duced in the House by the majority leader of the House

and in the Senate by the majority leader of the Senate”.

Page 417, line 21, insert “for the majority leader”

after “resolution,”.

Page 437, line 25, strike “Congress” and insert

“House of Representatives and the Senate”.

Page 440, beginning on line 25, strike “and minor-

ity leader of the House”.

Page 441, beginning on line 2, strike “and minority

leader of the Senate”.

Page 441, line 20, strike “each committee” and in-

sert “all committees”.

Page 441, line 21, strike ‘“reports” and insert “have
reported”. '

‘Page 441, line 22, strike “has been” and insert

“have been’. -

Page 442, line 1, insert ‘“for the majority leader”

after “resolution,”.

Page 443, beginning line 12, strike ‘“‘resolution” and

msert ‘“‘resolution in the Senate’’.
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Page 443, line 14, insert “in the Senate” after “in-

troduction”.

Page 446, line 14, insert ‘“‘on adoption” after

“fails”.

Page 448, line 9, strike ‘“use of authority relevant

to”.
Page 665, strike lines 19 and 20 and insert the fol-
lowing:
1 " (2) AGENCY.—The terni_ “Agency’ means—
2 (A) before the Agency conversion date, the
3 Consumer Financial Protection Agency; and
4 (B) on and after the Agency conversion
5 date, the commission established under section
6 4103.
Page 668, strike lines 22 and 23 and insert the fol-
lowing: |
7 (15)  DIRECTOR.—The term  “Director”
8 means—
9 v (A) before the Agency conversion date, the
10 ~ Director of the Agency; and
11 (B) on and after the Agency conversion
12 date, the commission established under section
13 4103.
fAVHLCV1208094120809.034 .xml (456669|9)
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Page 676, strike line 23 and all that follows through

page 677, line 3, and insert the following:

S O 0 NN SN N R W N

Ju—

(aa) the activity is financial

In nature or is otherwise a per-

missible activity for a bank or

bank holding eompany, including
a financial holding company,
under any provision of Federal
law or regulation applicable to a
bank or bank holding company,
including a financial holding

_company;

Page 678, beginning on line 8, strike “BUSINESS OF

INSURANCE EXCEPTION” and insert ‘“EXCEPTIONS”.

Page 678, line 10, insert before the period the fol-

3

lowing: ““ or the provision of electronic data transmission,
routing, intermediate or transient storage, or connections
to a system or network, where the person providing such
services does not seleet or modify the content of the elec-
tromie data, is not the sender or the intended recipient
of the data, and such person transmits, routes, stores, or

provides connections for electronic data, including finan-

cial data, in a manner that such data 1s undifferentiated

FAVHLC\120809\120809.034.xml (456669|9)
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from other types of data that such person transmits,

routes, stores, or provides connections”.
Page 680, line 24, strike “or”.

Page 680, line 24, strike “to the extent” and insert

, retail foreign exchange dealer, or swap execution facil-

ity to the extent”.

Page 687, after line 9, insert the following new

paragraph:

1 (38) AGENCY CONVERSION DATE—The term
2 “Agency conversion date” means the date that is
3 two years after the designated transfer date.

Page 687, after lme 18, insert the following new

subsection (and redesignate succeeding subsections ae-

cordingly):

4 (b) AGENCY STRUCTURE.—

5 (1) INITIAL STRUCTURE.—The Agency shall be

6 led by a Director or Acting Director, established

7 pursuant to section 4102, until the day before the

8 - Agency conversion date.

9 (2) SUBSEQUENT STRUCTURE.—On and after

10 the Ageney eonversion date, the Agency shall consist

11 of the commission established under seetion 4103.
fAVHLC\120809\120809.034.xm! (456669]9)
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Page 688, line 9, insert before the period the fol-

lowing: “and shall exercise any authorities granted under

this title and all other laws within the Director’s jurisdie-

tion”’.

Page 688, strike lines 11 through 14 and insert the

following (and redesignate succeeding paragraphs aceord-

ingly):

1 (1) NoMINATION.—Within 60 days after the
) date lof enactment of this title, the President shall

3 nominate the Director, from among individuals

4 who—

5 (A) are citizens of 1_;he United States; and

6 (B) have stroilg' competencies and experi-

7 ences related to consumer financial protection.

8 (2) APPOINTMENT SUBJECT TO CONFIRMA-

9 TION.—The Director nominated under paragraph
10 (1) shall be appointed by and with the advice and
11 consent of the Senate
12 (3) ACTING DIRECTOR BEFORE SENATE CON-
13 FIRMATION.—The individual nominated pursuant to
14 paragraph (1) shall serve as Acting Director with
15 full authorities granted to the Director under this
16 title until the Director is confirmed by the Senate.

FAVHLC\120809\120809.034.xml  (456669]9)
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Page 688, line 16, strike “of 5 years” and insert

“that ends on the Agency conversion date”.

Page 688, line 24, strike “paragraph (1)” and insert

“paragraph (2)”.

Page 689, beginning on line 4, strike “In the event

of a vacancy in the position of Director or during the ab-

sence or disability of the Director” and insert “In the

event of vacancy or during the absence of the Director

(who has been confirmed by the Senate pursuant to para-

graph (2))”.

Page 690, before line 1, insert the following new see-

tion (and redesignate succeeding sections aceordingly):

1 SEC.

2
3
4
5
6
7
8
9
0

1
11
12

4103. ESTABLISHMENT AND COMPOSITION OF THE

COMMISSION.

(a) ESTABLISHMENT OF THE COMMISSION.

(1) IN GENERAL.—On the Agency conversion
date, there shall be established a commission (here-
inafter in this section referred to as the “Commis-
sion”’) that shall by operation of law suceceed to all
of the authorities of the Director of the Agency
granted under this title and any other law.

(2) AUTHORITY TO PRESCRIBE REGULA-

TIONS.—The Commission may preseribe such regu-

~lations and 1ssue such orders i accordance with this

fAVHLC\120809\120809.034.xml (456669/9)
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as the Commission may determine to be nec-

essary for carrying out this title and all other laws

within the Commission’s jurisdiction and shall exer-

any authorities granted under this title and all

other laws within the Commission’s jurisdiction.

(b) COMPOSITION OF THE COMMISSION.—

(1) IN GENERAL.—The Commission shall be

composed of 5 members who shall be appointed by
the President, by and with the advice and econsent

of the Senate, from among individuals who—

(A) are citizens of fhe United States; and

(B) have strong competencies and experi-
ences related to consumer financial protection.
(2) INITIAL APPOINTMENTS.—

{A) IN GENERAL.—The initial members of
the Commission, other than the initial Chair,
may be appointed by the President, by and with
the advice and consent of the Senate, prior to
the Agency conversion date, but may not serve
in their positions until such date.

(B) STAGGERIN(}.—Except’ as provided
under subsection (d)(1), the members of the
Commission shall serve staggered terms, which
initially shall be established by the President

for terms of 1, 2, 4, and 5 years, respectively.

(456669|9)
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(3) TERMS.—

(A) IN GENERAL.—Except as provided in
subsection (d)(1), each member of the Commis-
sion, including the Chair, shall serve for a term
of 5 years. |

(B) REMOVAL FOR CAUSE.—The President
may remove any member of the Commission
only for inefficiency, neglect of duty, or malfea-
sance in office.

(C) VACANCIES.—Any member of the
Commission appointed to fill a vacancy occur-
ring before the expiration of the term to which
that member’s predecessor was appointed (in-
cluding the Chair) shall be appointed only for
the remainder of the term.

(D) CONTINUATION OF SERVICE.—Each
member of the Commission may continue to
serve after the expiration of the term of office
to which that member was appointed until a
suceessor has been appointed by the President
and confirmed by the Senate, except that a
member may not eontinue to serve more than 1
vear after the date on which that member’s

term would otherwise expire.

(456669]9)
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1 (E) OTHER EMPLOYMENT PROHIBITED.—

2 No member of the Commission shall engage in

3 any other business, vocation, or employment.

4 (¢) AFFILIATION.—With respect to members ap-

5 pointed pursuant to subsection (b), not more than 3 shall

6 be members of any one political party.

7 (d) CHAIR OF THE COMMISSION.—

8 (1) APPOINTMENT.—

9 (A) INITIAL CHAIR.—The first Chair of the
10 Commission shall be the Director or Acting Di- -
11 rector serving on the day before the Agency
12 conversion date, and such individual shall serve
13 in the position of Chair for a period of 3 years.
14 (B) SUBSEQUENT CHAIRS.—Subsequent
15 chairs shall be appointed by the President from
16 among the membefs of the Commission to serve
17 as the Chair.

18 (2) AuTHORITY.—The Chair shall be the prin-
19 cipal executive offieel.“. of the Agency, and shall exer-

20 cise all of the executive and administrative funetions

21 of the Agenecy, including with respect to—

22 (A) the appointment and supervision of

23 personnel e111plQ)7ed under the Agency (other

24 than personnel employed regularly and full time

fAVHLC\1208091120809.034.xml
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1 in the immediate offices of members of the
2 Commission other than the Chair);

3 (B) the distribution of business among per-
4 sonnel appointed and supervised by the Chair
5 and among administrative units of the Agency;
6 and

7 (C) the use and expenditure of funds.

8 (3) LaMITATION.—In carrying‘ out any of the
9 Chair’s functions under the provisions of this sub-
10 section the Chair shall be governed by general poli-
11 cies of the Commission and by such regulatory deci-
12 sions, findings, and determinations as the Commis-
13 sion may by law be authorized to make.

14 (4) REQUESTS OR ESTIMATES RELATED TO AP-
15 PROPRIATIONSF.—Requests or estimates for regular,
16 supplemental, or deficiency appropriations on.behalf
17 of the Commission may not be submitted by the
18 Chair without the prior approval of the commission.
19 (e) NO IMPAIRMENT BY REASON OF VACANCIES.
20 No Vacancy in the members of the Commission shall im-
21 pair the right of the remaining members of the Commis-
22 sion to exercise all the powers of the Commissbn’. Three
23 members of the Commission shall constitute a quorum for
24 the transaction of business, except that if there are only
25 3 members serving on the Commission because of vacan-

fAVHLC\1208091120809.034.xml (456669|9)
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cies in the Commission, 2 members of the Commission
shall constitute a quorum for the transaction of business.
If there are only 2 members serving on the Commission
because of vacancies in the Commission, 2 members shall
constitute a quorum for the 6-month period beginning on
the date of the vacancy which caused the number of Com-
mission members to decline to 2.

(f) SEAL.—The Commission shall have an official

O 0 3 O i b W

seal.

—_
<o

(g) COMPENSATION.—

—
—

(1) CHAIR.—The Chair shall receive compensa-

—_
[\

tion at the rate prescribed for level I of the Execu-

—_
I

tive Schedule under section 5313 of title 5, United

States Code.

[ -
[, TN

(2) OTHER MEMBERS OF THE COMMISSION.—

The 4 other members of the Commission shall each

—_
~N N

recelve compensation at the rate preseribed for level

=
0

IT of the Executive Schedule under section 5314 of

title 5, United States Code.

N =
oS \0

(h) INTTIAL QUORUM ESTABLISHED.—During any

[\
—_

time period prior to the confirmation of at least two mem-

[\®)
[\S)

bers of the Commission under subsection (b)(2), one mem-

\®]
(98

ber of the Commission shall constitute a quorum for the

)
N

transaction of business. Following the confirmation of at

£AVHLC\120809\120809.034.xm| - (456669|9)
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1 least 2 additional commissioners, the quorum require-

2 ments of subsection (e) shall apply.

3 (i) DEFINITIONS.—Notwithstanding section 4002,
4 for purposes of this section:

5 (1) AGENCY.—The term ‘“Agency” means the
6 Consumer Financial Protection Agency. |

7 (2) DIRECTOR.—The term “Director” means
8

the Director of the Agency.

Page 700, line 18, insert before “other Federal” the

following: “the Federal Trade Commission,”.

Page 723, after line 19, inserf the following:

9 (D) OFFSETTING COLLECTIONS.—[ees as-
10 sessed under this paragraph—

11 (i) shall not be collected for any fiscal
12 - yvear except to the extent provided in ad-
13 vance in appropriation Acts; and

14 ' (i) shall be deposited and credited as
15 offsetting collections to the account pro-
16 viding appropriations to the Agency.

Page 730, strike lines 11 through page 731, line 3,

and insert the following:

17 (3) USE OF FUNDS.—

18 (A) DEPOSITORY INSTITUTION KFUND.—

19 Funds obtaied by, transferred to, or credited
fAVHLC\1208091120809.034.xml (456669[9)
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1 to the Consumer Financial Protection Agency
2 Depository Ihstitution Fund shall be imme-
3 diately available to the Agency, and remain
4 available until expended, to pay the expenses of
5 the Agency in carrying out the duties and re-
6 sponsibilities of the Director and the Agency,
7 including the payment of compensation of .the
8 Director and officers and employees of the
9 Agency.

1_0 (B) NONDEPOSITORY INSTITUTION
11 FUND.—Iunds obtained by, transferred 1:0,‘ or
12 credited to the Consumer Financial Protection
13 Agency Nondepository Institution Fund shall be
14 available to the Agency to the extent proﬁded
15 in advance in appropriation Acts, and may re-
16 main available until expended, to pay the ex-
17 penses of the Agency in carrying out the duties
18 and responsibilities of the Director and the
19 Agency, including the payment of compensation
20 of the Director and officers and employe‘ZS of
21 the Agency.

Page 747, after line 21, insert the following:

22 (1) PRESERVATION OF F'ARM CREDIT ADMINISTRA-

23 110N AUTIHORITY.—No provision of this title shall be con-

FAVHLC\120809\120809.034.xmi
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1 strued as modifying, limiting, or otherwise affecting the

2 authority of the Farm Credit Administration.

Page 712, line 19, after “Treasury” insert “the

Federal Trade Commission,”.

Page 7 14, beginning on line 13, strike ‘“‘its central

database on complaints”.

Page 716, line 6, after ‘“Services” insert “and the

House Committee on Energy and Commerce’ .

Page 716, after line 11, insert the following new sec-

‘tion (and redesignate succeeding sections accordingly):

SEC. 4110. GAO SMALL BUSINESS STUDIES.
 (a) STUDIES REQUIRED.—Not later than the end of

the 3-year period beginning on the designated transfer

3
4
5
6 date, and also 3 years thereafter, the Comptrollér General
7 of the United States shall carry out a study to examine
8 the effects that regulations issued by the Agency have on
9 small businesées.

10 (b) REPORT.—At the »Conclusion of each study re-
11 quired under subsection (a), the Comptroller General of
12 the United States shall issue a report to the Congress con-

13 taining the finding and determinations made by the Comp-

14 troller General in carrying out such study.

fAVHLC\1208094120809.034.xml (456669|9)
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Page 724, strike line 2 and insert the following:

“$200,

000,000 for each of fiscal years 2010, 2011, 2012,

2013, and 2014.”.

Page 743, strike line 14 and all that follows through

page 745, line 14, and insert the following:

1 (1) THE AGENCY TO HAVE PRIMARY ENFORCE-
2 MENT AUTHORITY.—To the extent that a Iederal
3 law authorizes the Agency and another Federal
4 agency to enforce a prowvision of a law, the Agency
5 shall have primary enforcement authority to enforce
6 the provision of that Federal law with respect to any
7 person in‘aeeordanee with this subsection.
8 (2) COORDINATION WITH THE FEDERAL TRADE
9 COMMISSION.—
10 (A) NoOTICE.—If the Federal Trade Com-
11 mission is authorized to enforce any Federal
12 law described in paragraph (1), or a regulation
13 prescribed under any such Federal law, either
14 the Agency or the Federal Trade Commission
15 shall serve written notice to the other of any en-
16 foreement action prior to imtiating such an en-
17 - forcement action, except that if the agency or
18 eommission. filing the action determines that
19 pﬁor notice 1s not feasible, that agency or com-
fAVHLC\120809\120809.034 .xml (456669|9)
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mission may provide notice .immediately upon
initiating such enforcement action.

(B) INTERVENTION BY EITHER ENTITY.—
Upon receiving any notice under subparagraph
(A) with respect to an enforcement action, the
Agency or Féderal Trade Commission may in-
tervene in such enforcement action, and upon
intervening—

(i) be heard on all matters arising in-
such enforcement action; and

(ii) file petitions for appeal in such
enforcement action.

(C) PENDENCY OF ACTION.—Whenever a,
civil action has been instituted by or on behalf
of the Agency or the Federal Trade Commission
for any violation of any Federal law described
in paragraph (1), or a I'leliati011 preseribed
under any such Federal law, the other entity .
may not, during the pendency of that action, in-
stitute a civil action under such law or regula-
tion against any defendant named m the com-
plaint in such pending action for any violation
alleged 1n the complaint.

(D) AGREEMENTS BETWEEN ENTITIES.

(456669|9)
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(1) NEGOTIATIONS AUTHORIZED.—

[S—

The Agency and the Federal Trade Com-
mission may negotiate an agréement to es-
tablish procedures to ensure that the en-
forcement actions of the 2 agencies are ap-
propriately coordinated.

(i) SCOPE OF NEGOTIATED AGREE-

MENT.—The terms of any agreement nego-

O o0 1 N B WD

tiated pursuant to clause (i) may modify or

e
-

supersede the provisions of subparagraphs

(4), (B), and (C).

[S—
[S—

Page 761, after line 13, insert the following new

paragraph (and redesignated the succeeding paragraphs

accordingly):

12 (2) No EXCLUSION FOR CERTAIN PRIVATE EDU-
13 CATION LOANS.—Paragraph (1) shall not apply to
14 any private education loan (as defined in section
15 140(a) of the Truth in Lending Act) provided by a
16 private educational lender (as defined in such sec-
17 tidn), including a covered educational institution (as
18 defined in such section).

Page 766, strike line 17 and all that follows through
page 768, line 3, and insert the following (and redesig-
nate succeeding subsections accordingly):

fAVHLC\1208091120809.034.xml (4566699)
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20
21
22
23
24

21

(f) EXCLUSION FOR PERSONS REGULATED BY THE
FarM CREDIT ADMINISTRATION.—No provision of this
title shall be constructed as altering, amending, or affect-
ing the authority of the Farm Credit Administration to
adopt rules, institute enforcement proceedings, or take any
other action with respect to a person regulated by the
Farm Credit Administration. The Director and Agency
shall have no authority to exercise any power to enforce
this title, compel registration, or to order assessments with
respect to a person regulated by the Farm Credit Adminis-

tration. For purposes of this subsection, the term “person

. regulated by the Farm Credit Administration’” means any

Farm Credit System Institution.

(2) EMPLOYEE BENEFIT AND COMPENSATION PLANS
AND CERTAIN OTHER ARRANGEMENTS UNDER THE IN-
TERNAL REVENUE CODE OF 1986.—

(1) AUTHORITY RETAINED BY OTHER AGEN-
CIES.—No provision of this title shall be construed
as altering, amending, or affecting the authorit.s.r of
the Secretary of the Treasury, the Secretaf)r of
Labor, or the Commissioner of Internal Revenue to
adopt regulations, initiate enforcement proceedings,
or take any actions with respect to any specified

plan or arrangement.

fAVHLC\120809\120809.034 .xmi (4566699)
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1 (2) ACTIVITIES NOT CONSTITUTING FINANCIAL
2 ACTIVITIES.—For thé purposes of this title, a person
3 shall not be treated as having engaged iﬁ a financial
4 activity, as defined in section 4002(19), solely be-
5 cause such person is a specified plan or arrangement
6 or 18 engaged 1n the activity of establishing or main-
7 taining, for the benefit of employees of such person
8 (or for members of an employee organization), any
9 specified plan or arrangement.
10 (3) REGULATORY COORDINATION.—In the case
11 of regulations promulgated under this title that ad-
12 dress ény financial activity specifically pertaining to
13 the administration and maintenance of a specified
14 plan or arrangement, the Director shall coordinate
15 with the Secretary of Liabor and the Secretary of
16 Treasury, as appropriate.
17 (4) SPECIFIED PLAN OR ARRANGEMENT.—For
18 purposes of this subsection, the term “specified plan
19 or arrangement’ means any plan, account, or ar-
20 rangement deseribed in section 220, 223, 401(a),
21 403(a), 403(b), 408, 4084, 529, or 530 of the Inter-
22 nal Revenue Code of 1986, 01"‘ any employee benefit
23 or compensation plan or arrangement, including a
24 plan that is subject to title I of the Employvee Retire-
25 ment Income Security Act of 1974.
fAVHLC\120809\120809.034.xml (456669]9)
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Page 785, after line 6, insert the following new

paragraph (and redesignate succeeding paragraphs ac-

cordingly):,

1 (4) CONSULTATION WITH THE FEDERAL TRADE
2 COMMISSION.—In developing and implementing re-
3 - port requirements under this subsection, the Agency
4 shall consult with the Federal Trade Commission,
5 where approﬁriate.

Page 800, line 2, insert after the period the fol-
lowing: “Nothing in this section shall be construed as
limiting or superseding the protection provided to any
provider or user qualifying for protection under section
230(e)(1) of the Communications Act of 1934 (47 U.S.C.
230(e)(1))”.

Page 895, line 22, insert after the period the fol-
lowing: “This transfer shall not be subjeet to the provi-

sions of section 3503 of title 5, United States Code”.

Page 895, strike line 23 and all that follows through

page 896, line 15, and insert the following:

6 (B) FEDERAL TRADE COMMISSION AU-

7 THORITY.—The Agency shall have all powers

8 and duties that were vested in the Federal

9 Trade Commission that were contained within

10 the enumerated statﬁtes, except as provided in
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1 section 4202(e), on the day before the des-

2 ignated transfer date.

Page 898, strike line 23 and all that follows through

page 901, line 3, and insert the following:

3 SEC. 4604. DESIGNATED TRANSFER DATE.
4 The designated transfer cdate shall be 180 days after

5 the date of enactment of this title.

Page 903, strike lines 5 through 7 and insert the

following:

6 (¢) FEDERAL TRADE  COMMISSION.—Section

7 4601(a)(5) shall
- Page 903, strike lines 17 through 25.

Page 934, beginning on line 19, strike “is confirmed

by the Senate’.

Page 1019, line 20, insert before the period the fol-
lowing: “Nothing in this section shall be construed as
Jimiting or superseding the protection provided to any
provider or user qualifving for protection uhder section
230(e)(1) of t_he Communiecations Aect of 1934 (47 U.S.C.
230(c)(1)". |
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Page 1020, line 4-5, strike ““(without regard to any
reference in such section.to sections 556 and 557 of such

title)”.

Page 1020, after line 13, insert the following (and

redesignate the succeeding paragraph accordingly):

1 (4) in subsection (¢) (as redesignated), by in-

2 serting “presefibed” after “‘rule”.

Page 1020, after line 14, insert the following (and

redesignate succeeding subparagraphs accordingly):

3 (A) in paragraph (1)(A) by striking “pro-

4 mulgated” and inserting ‘‘preseribed’’;

Page 1020, after line 20, insert the following:

5 (d) Section 16(a)(2) of the Federal Trade .Commis- |
6 sion Act (15 U.S.C. 56(a)(2)) is amended—
7 (1) in subparagraph (D), by striking ““; or”” and
8 mserting a semicolon; and
9 (2) by inserting after subparag'raph (E) the fol-
10 .lowing:
11 “(F) to obtain a ecivil penalty authorized
12 under any provision of law enforeed by the
13 Commission.”.
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1 (e) Section 5(1) of the Federal Trade Commission Act

2 (15 U.S.C. 45(1)) is amended in the first sentence by in-

3 serting ‘“the Commission or’’ after ‘“‘brought by”.
Strike section 7511.

Page 123, after line 2, insert the following new sec-

4 SEC. 1118. ANTITRUST SAVINGS CLAUSE.
5 Nothing in this subtitle shall be construed to modify,
6 impair, or supercede the operation of any of the antitrust
7 laws. For purposes of the preceding sentenée, the térm
8 ‘‘antitrust laws” has the meaning given such term in sub-
9 section (a) of the first section bf the Clayton Act, except
10 that such term includes section 5 of the Federal Trade
11 Commission Act to the extent that such section relates to

12 unfair methods of competition.

Page 253, line 23, strike “8(c)(5)” and insert
((8(0)77.

Page 253, line 24, strike “1828(c)(5)” and insert
“1828(e)”.

Page 254, hne 1, insert after “(1)” the following:

“in paragraph (5),”.

Page 254, line 2, strike ““; and” and insert a semi-
colon.
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Page 254, line 3, insert after “(2)” the following:

“in paragraph (9),”.

Page 254, line 9, strike the period and insert

and”.

Page 254, after lne 9, insert the following new

paragraph:

2

(3) in paragraph (7)(B), by inserting “subpara-
graphs (A) and (B) of” before “paragraph”.

Page 274, strike lines 3 through 6 and insert the

following:

3
4
5
6
7
8
9
0

11
12

13

14
15
16

SEC. 1601. SHORT TITLE; PURPOSE.

(a) SHORT T1TLE.—This subtitle may be cited as the

“Dissolution Authority for Large, Interconnected Finan-

~ cial Companies Aet of 2009”.

(b) PUrPOSE.—The purpose of this subtitle is to pro-

tect the financial system of the United States in times of
severe crisis by prbviding for the orderly resolution of
large, interconnected financial companies whose failure
could create, or increase, the risk of significant liquidity,
credit, or other financial problems spreading among finan-
cial institutions or markets and thereby threaten the sta-
bility of the overall financial system of the United States.

There shall be a strong presumption that resolution under

the bankiruptcy laws will remain the primary method of
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1 resolving financial compames, and the authorities con-
2 tained in this subtitle will only be used in the most exigent

3 circumstances.

Page 282, line 15, after “Urban Affairs” insert

“and the Committee on the Judiciary”.

Page 282, line 16, after “Financial Services” insert

“and the Committee on the Judiciary”.

Page 290, line 20, strike “The Corporation’s” and

mnsert the following:

4 (a) TERMINATION AND EXCLUSION OF BANK-

5 RrupPTCcY.—The Corporation’s |

Page 290, line 21, strike “title” and insert ‘“‘sub-

title”.

Page 291, after line 4, insert the following new sub-

sections:

6 (b) CONVERSION TO BANKRUPTCY.—

7 (1) CoNVERSION.—The Corporation may at any
8 time, with the approval of the Secretary and after
9 consulting with the Council, convert the recervership
10 of a covered financial company to a proceeding
11 under chapter 7 or 11 of title 11, United States
12 Code, by filing a petition against the covered finan-
13 cial company under section 303(m) of such title. The

fAVHLC\120809\120809.034.xml (456669|9)

December 8, 2009 (11:14 a.m.)



FAP1INFRAAMDS\MWB_05.XML

29
1 Corporation may serve as the trustee for the covered
2 financial company in bankruptey.
3 (2) BRIDGE FINANCIAL COMPANY.—The Cor-
4 poration’s exercise of authority under paragraph (1)
5 shall not affect any powers or duties of the Corpora-
6 tion with regard to any bridge financial company es-
7 tablished under section 1609(h).
8 (¢) REPORTING T0O THE CONGRESS.—
9 (1) IN GENERAL.— | |
10 (A) INITIAL REPORT.—Upon the appoint-
11 ment of the Corporation as receiver under sec-
12 tion 1604(a), the Corporation shall issue a re-
13 port on the issue described under paragraph
14 (3)(A).
15 (B) CONTINUING REPORTS.—At the end of
16 each 180-day period after the appointment of
17 the Corporation as receiver wunder section
18 1604(a), and eontinuing while the Corporation
19 is acting as receiver, the Corporation shall issue .
20 a report on the issues described under subpara-
21 graphs (A) through (C) of paragraph (3).

22 (2) COMMITTEES TO RECEIVE REPORTS.—Re-
23 ports issued under this subsection shall be.issued to
.24 the Committee on Banking, ITousing, and Urban Af- |
25 fairs and the Committee on the Judiciary of the
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1 Senate and the Committee on Financial Services and

2 the Committee on the Judiciary of the ITouse of |

3 Representatives. |

4 (3) REPORTING ISSUES.—

5 (A) Why the receivership should continue

6 instead of converting the receivership into a

7 proceeding under chapter 7 or 11 of title 11,

8 United States Code.

9 (B) The extent to which unsecured credi-
10 tors are likely to receive at least as much as
11 they would receive if the receivership of the cov-
12 ered financial company was converted to a case
13 under chapter 7 of title 11, United States Code.
14 | (C) An explanation of each instance where
15 the Corporation as receiver of a covered finan-
16 cial company waived the requirement of 12
17 C.F.R. Part 366 with respect to conflicts of in-
18 terest ‘by any person in the private sector who
19 was retained to provide services to the Corpora-
20 tion in connection with such receivership.

Page 291, line 6, after “may” insert the following:
143 k) ’ * - s . . ’ :
, after following the notice and comment 1ulemaking re-

quirements under the Administrative Procedure Act,”.

Page 295, beginning on line 11, strike “If a filing”
and all that follows through the end of the subclause and
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insert the following: “If notification under section 7A of
the Clayton Aect is required with respect to such trans-
action, then the required waiting period shall end on the
15th day after the date on which the Attorney General
and the Federal Trade Commission receive such notifica-
tion, unless the waiting period is terminated earlier under
subsection (b)(2) of such section, or 1s extended pursuant

to subsection (e)(2) of such section.”.

Page 296, beginning on line 4, strike “1 or more of
the covered financial companies’” and insert ‘“‘the covered

financial company’’.

Page 296, line 6, strike ‘“approvals and filings” and

insert “‘approval and prior notification”.

Page 296, line 8, strike ‘“‘transactions’” and insert

“transaction’’.

Page 296, line 10, insert the following after the pe-
riod: ‘“The preceding sentence shall not otherwise modify,
impair, or supercede the operation of any of the antitrust
laws (as defined in subsection (a) of the first section of
the Clayton Aect, except that such term includes section
5 of tbhe Federal Trade Commission Aet to the extent
that such section 5 relates to unfair methods of eompeti-

tion).””.
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Page 299, after line 14, insert the following new

subparagraph:
1 (M) APPOINTMENT OF CONSUMER PRIVACY
2 ADVISOR.—
3 (i) APPOINTMENT.—Upon t_he ap-
4 pointment of the Corpbra_ﬁon as receiver
5 under section 1604(a), the Corporation
6 shall appoint a Consumer Privacy Advisor.
7 (i1) DUTIES.—The Consumer Privacy
8 Adwigsor appointed under clause (i) shall
9 advise the Corporation with respect to—
10 (I) the covered - financial com-
11 - pany’s consumer privacy policies;
12 (IT) the potential losses or gains
13 of privacy to consumers upon any
14 sale, lease, or other transfer of mate-
15 rial assets of the covered financial
16 company;
17 (IIT) the potential costs or bene-
18 fits to consumers upon any sale, lease,
19 or other transfer of material assets of
20 the covered financial compémy; and
21 (IV) the potential alternatives
22 that would mitigate potential privacy
23 loses or potential costs to consumers.
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Page 301, line 2, after “shall’”’ insert the following:

“, after following the notice and comment rulemaking re-

quirements under the Administrative Procedure Aect,”.

Page 324, after line 12, insert the following new
subparagraphs (and redesighated succeeding subpara-

graphs accordingly):

fum—

(C) Wages, salaries, or commissions, in-
cluding vacation, severance, and sick leave pay
eafned by an individual (other than manage-
ment responsible for the failed condition of the
covered financial company who have been re--
moved), _subject to the limitations for such pay-
ments contained in title 11, United States

" Code, including the amount (11 U.S.C.

O 0 3 O W ph~ WwWwN

507(a)(4)) and restrictions on severance pay-

_.
O-—

ments to insiders (11 U.S.C. 503(e)).

fum—
fum—

(D) Contributions to employvee benefit

—_
(\S]

plans, subject to the limitations in title 11,

United States Code (11 U.S.C. 507(a)(5)).

—_
W

Page 324, line 15, strike “(D)”’ and insert “(F)”.
Page 324, line 19, strike “(E)” and insert “(G)”.
Page 327, after line 8, insert the following new

paragraph:
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1 (5) RULEMAKING.—The Corporation shall,
2 after following the notice and comment rulemaking
3 requirements under the Admimstrative Procedure
4 Act, prescribe rules to carry out this section.
Page 369, after line 3, insert the following new

paragraph:

5 (16) AUTHORITY REGARDING COLLECTIVE BAR-
6 GAINING AGREEMENTS.—The Corporation as re-
7 ceiver for any covered financial ecompany shall not
8 disaffirm or repudiate any collective bargaining
9 agreement to which the covered finanecial company is
10 a party unless the Corporation determines that repu-
11 diation is necessary for the orderly resolution of the
12 covered financial company after taking into consider-
13 ation the cost to taxpayers and the finanecial stability
14 of the United States.

Page 384, beginning on line 18, strike “If a filing”
and all that follows through the end of the subparagraph
and insert the following: “If notification under section 7A
of the Clayton Act is required with respect to such trans-
‘action, then the required waiting period shall end on the
15th day after the date on which the Attorney General
and the Federal Trade Commission receive such notifica-
tion, unless the waiting period is terminated earlier under
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subsection (b)(2) of such section, or is extended pursuant

to subsection (e)(2) of such section.”.

Page 385, line 9, strike ‘“approvals and filings” and

insert “‘approval and prior notification”.

Page 385, line 12, insert after the period the fol-
lowing: “The preceding sentence shall not otherwise mod-
ify, impair, or supercede the operation of any of the anti-
trust laws (as defined in subsection (a) of the first sec-
tion of the Clayton Act, except that such term includes
section 5 of the Federal Trade Commission Act to the ex-
tént that such section 5 relates to unfair methods of com-

petition).”.

Page 424, after line 21, insert the following new

subsection:

(u) STUDY OF PAYMENT OF CONSUMER CLAIMS.—

—

Not later than 6 months following the dissolution of a cov-
ered financial company under section 1603(b), the Comp-
troller General of the United States shall carry out a
study, and report oﬁ such study to the Comnﬁttee on
Banking, Housing, and Urban Affairs and the Committee
on the Judiciary of the Senate and the Committee on Fi-
nancial Services and the Committee on the Judiciary of

the ITouse of Representatives, regarding the satisfaction

- .
o) O ] ~ (@)} W S W o

of claims arising from violations of the provisions of the
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1 Truth in Lending Act, if any, in instances where any as-
2 sets were transferred from such covered financial com-

3 pany.

Page 432, line 7, strike “Section’” and insert the fol-

lowing:
4 (1) Section

Page 432, after line 12, insert the following new

péragraphs:

5 (2) Section 303 of title 11, United States Code,
6 is amended—
7 (A) in subsection (h)—
8 (i) by striking “or” at the end of
9 paragraph (1);
10 (11) by striking the period at the end
11 of paragraph (2) and inserting ‘‘; or”’; and
12 (1) by adding at the end the fol-
13 lowing new paragraph:
14 “(3) an involuntary case is filed against a cov-
15 ered financial company, as defined in section
16 1602(5) of the Dissolution Authority for Large,
17 Interconnected Financial Companies Act of 2009, by
18 the Federal Deposit Insurance Corporation under
19 section 1607 of that Act.A”; and
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(B) by adding at the end the following new

subsection:

“(m) Notwithstanding subsections (a) and (b) of this
section and section 109(b)(2), an involuntary case may be
commenced by the Federal Deposit Insurance Cofporation
against a covered financial éompany (as defined in section
1602(5) of the Dissolution Authority for Large, Inter-

connected Financial Companies Act of 2009). Such invol-

~untary case may be commenced by the Federal Deposit

Insurance Corporation in accordance with section 1607 of
that Act.”.
(3) Title 11, United States Code, is amended by
inserting after section 303 the following new section:
“SEC. 304. CASES INVOLVING FDIC DISSOLUTION AUTHOR-
ITY.

“(a) APPOINTMENT.—In any case commenced by the
Federal Deposit Insurance Corporation under section
303(m), on the request of the Federal Deposit Insurance
Corporation, such Corporation shall be appointed to serve
as trustee in such case, notwithstanding any other provi-
sion of this title.

“(b) QUALIFICATION.—Sections 321, 322, 324, and
326 shall not apply with respect to the appointment or
service of such Corporation as trustee in any case so eom-

menced.”.
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Page 436, after line 11, insert the following new sec-

tion:

1 SEC. 1615. STUDY ON THE EFFECT OF SAFE HARBOR PROVI-
SiONS IN INSOLVENCY CASES.

(a) STUDY.—The Comptroller General of the United
States shall conduet a study of the safe harbor provisions
under Federal law for derivatives, swaps, and securities
transactions addressing—

(1) how the safe harbor provisions have been

applied in insolvency cases;

O o0 ~ (@) 9} BN W ro

(2) how such provisions impact the rights of

[—
(o)

parties in interest in insolvency cases;

jum—y
[a—

(3) whether these provisions impede or interfere.

[—
[\

with allowing a debtor a reasonable period of time

[—
(98]

to pursue rehabilitation and reorganization; and -

j—
N

(4) whether these provisions had an adverse im-

Jum—
wn

pact on the financial marketplace.

[—y
(o)

(b) REPORT TO THE CONGRESS.—Not later than 180

—
~]

days after the date of the enactment of this title, the

Comptroller General shall submit to the President pro

—_—
o0

tempore of the Senate and the Speaker of the House of

N =
S O

Representatives a report on the results of the study con-

[\
—_

ducted under subsection (a), together with any rec-

[\
(\S]

ommendations for legislation to address any adverse im-

23 pacts presented by the IPederal safe harbor provisions.
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Page 643, strike line 23, and all that follows

through page 644, line 7.

Page 768, beginning on line 4, strike “, TAX PRE-
PARERS, AND ATTORNEYS” and insert “AND TAX PRE-

PARERS”.

Page 769, line 5, insert “or” after the semicolon.

Y

Page 769, beginning on line 8, strike “; or”’ and in-

sert a period.

Page 769, strike line 10 and all that follows through .
page 770, line 4 (and redesignate succeeding paragraphs

accordingly).
Page 770, line 15, strike “or (1)(C)”.

Page 770, line 20, strike “, (1)(B) or (1)(C)” and
msert “or (1)(13)".

Page 776, after line 19, insert the following new

subsection:

1 (1) EXCLUSION FOR PRACTICE OF LAW.—

2 (1) IN GENERAL.—Except as provided under
3 paragraph (2), nothing in this title shall apply with
4 respect to an activity 'engaged. in by an attorney, or
5

engaged in under the direction of an attorney, as
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1 part of the practice of law under the laws of a State
2 in which the attorney is licensed to practice law.
3 (2) RULE OF CONSTRUCTION.—
4 (A) IN GENERAL.—Paragraph (1) shall not
5 be construed to limit the exercise by the Diree-
6 tor and the Agency of any rulemaking, super-
7 visory, enforcement, or other authority, includ-
8 ing authority to order assessments, regarding
9 -any activity that i1s a finaneial activity deseribed
10 in any subparagraph of section 4002(19) and is |
11 not engaged In as—
12 (1) part of the practice of law; or
13 (i1) incidental to the practice of law,
14 to the exteht that such ’activity 1s provided
15 exclusively within the scope of the attor-
16 ney-client relationship and is not otherwise
17 provi-ded by or under the direction of the
18 attorney to any consumer who is not re-
19 o . ceiving legal advice or services from the at-
20 torney in connection with such activity.
21 (B) CONSTRUCTION.—Paragraph (1) shall
- 22 not be construed to limit the anthority of the
23 Director and the Agency with respect to any ac-
24 tivity to the extent that such aetivitf 18 other-
25 wise subject to any of the enumerated consumer
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Ju—

laws or the authorities transferred under sub-
titles F' or H.
(3) EXCEPTION.—Notwithstanding paragraph
(1), an individual who provides legal advice or serv-
ices related to preventing a foreclosure shall be sub-
ject to this title unless such individual provides fore-
closure prevention services in connection with—
(A) the preparation and filing of a bank-

‘ruptey petition; or

S O o0 ~J (@)Y 9} B~ W [\

fam—

(B) court proceedings to avoid a fore-

fam—y
fam—y

closure.

Page 844, strike lines 18 through 20 and redesig-

nate succeeding paragraphs accordingly.

Page 846, beginning on line 25, strike “the district
court of the United States for any distriet in which such
person is found, resides, or transacts business” and in-

sert “‘an appropriate United States district court may’’.
Page 847, line 5, strike “shall have Jurisdiction to’’.
Page 847, strike lines 9 through 11.
Page 851, strike lines 1 through 10.

Page 854, beginming on line 7, strike “Any Agency
investigator” and insert ‘“The examination of any person

pursuant to a demand for oral testimony served under
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this subsection shall be taken before an officer authorized
to administer oaths and affirmations by the laws of the
United States or of the place where the examination is

held. The officer”.

Page 854, beginning on line 12, strike ‘““investi-

gator”” and insert “officer”.

Page 854, beginning on line 19, strike *“‘Agency in-

vestigator’’ and insert “‘officer’’.
Page 858, line 12, after “it,” insert ‘‘the officer or”.

- Page 858, line 19, strike “Agency investigator’’ and

insert “officer”.
Page 858, line 23, insert “the officer or” before “the
Ag'el_ley”.
Page 880, line 11, strike “may” and insert “shall”.
Page 1118, beginning on line 20, strike “and shall

be subject” and all that follows through line 21 and in-

sert a period.

Page 1144, strike line 16 and all that follows
through the item after line 18, page 1145, and insert the.

following:
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1 SEC. 7214. EXPANDED ACCESS TO GRAND JURY INFORMA-
2 TION. |

3 Subsection (b) of section 3322 of title 18, United
4 States Code, is amended—

5 (1) in paragraph (1), by striking “matters oc-
6 curring before a grand jury”’ and inserting “‘grand
7 jury information obtained”;

8 (2) by redesignating paragraph. (2) as para-
9 graph (3)

10 (3) in paragraph (3) (as so redesignated), by
11 inserting ‘“‘or (2)”” after “(1)”’; and

12 (4) by inserting after paragraph (1), the fol-
13 lowing new paragraph:

14 “(2) Upon motion of an attorney for the gov-
15 ernment, a court may direct disclosure of grand jury
16 information obtained during an investigation of a se-
17 curities law violation to identified personnel of the
18 Securities and Exchange Commission—

19 “(A) for use in relation to any matter
20 within the jurisdiction of the Commission; or
21 “(B) to assist an attorney for the govern-
22 ment to whom matters have been disclosed
23 under subsection (a).”.
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OFFERED BY M .

At the end of the bill, insert the following new title:

TITLE VII-MORTGAGE REFORM
AND ANTI-PREDATORY LEND-
ING ACT

SEC. 9000. SHORT TITLE; DESIGNATION AS ENUMERATED

[a—

CONSUMER LAW.

(a) SHORT TIiTLE.—This title may be cited as the

“Mortgage Reform and Anti-Predatory Lending Act”.

(b) DESIGNATION AS ENUMERATED CONSUMER Law

O &0 1 N n B~ W

UNDER THE PURVIEW OF THE CONSUMER FINANCIAL

f—
e

PROTECTION AGENCY.—Subtitles A, B, C, and E and see-

[a—
[a—

tions 9501, 9502, and 9506, and the amendments made

f—
[\"]

by such subtitles and sections, shall be enumerated con-

f—
(8]

sumer laws, as defined in section 4002(16), and come

[a—
n

under the purview of the Consumer Financial Protection

f—
()]

Agency for purposes of title IV, including the transfer of

f—
(@)

functions and personnel under subtitle F' of title IV and

o
~]

the savings provisions of such subtitle.
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1 Subtitle A—Residential Mortgage

2 Loan Origination Standards

3 SEC. 9001. DEFINITIONS.

4 Section 103 of the Truth in Lending Act (15 U.S.C.

5 1602) 1s amended by adding at the end the following new

6 subsection:

7 “(ee) DEFINITIONS RELATING TO MORTGAGE ORIGI-

8 NATION AND RESIDENTIAL MORTGAGE LLOANS.—

9 “(1) CommissSION.—Unless otherwise specified,
10 the term ‘Commission’ means the Federal Trade
11 Commission.

12 “(2) FEDERAL BANKING AGENCIES.—The term
13 ‘Federal banking agencies’ means the Board of Gov-
14 ernors of the Kederal Reserve System, the Comp-
15 troller of the Currency, the Director of the Office of
16 Thrift Supervision, the Federal Deposit Insurance
17 Corporation, and the National Credit Union Admin-
18 istration Board. All rule writing by the ‘Federal
19 banking agencies’ as designated by the Mortgage
20 Reform and Anti-Predatory Lending Act will be co-
21 ordinated through the Financial Institutions Exam-
22 ination Council in consultation with the Chairman of
23 the State Liaison Committee.

24 “(3) MORTGAGE  ORIGINATOR.—The term
25 ‘mortgage originator’'—
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“(A) means any person who, for direct or
indirect compensation or gain, or in the expec-
tation of direct or indirect compensation or
gain—

“(i) takes a residential mortgage loan
application;

“(11) assists a consumer in obtaining
or applying to obtain a residential mort-
gage loan; or

“(iii) offers or negotiates terms of a
residential mortgage loan;

“(B) includes any person who represents
to the public, through advertising or other
means of communicating or providing informa-
tion (including the use of business cards, sta-
tionery, brochures, signs, rate lists, or other
promotional items), that such person can or will
provide any of the services or perform any of
the activities described in subparagraph (A);

“(C) does not include any person who is (1)
not otherwise deseribed in subparagraph (A) or
(B) and who performs purely administrative or
clerical tasks on behalf of a person who 1s de-
seribed in any such subparagraph, or (i) an

emplovee of a retailer of manufactured homes

(45657016)
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who 1s not deseribed in clause (1) or (i) of sub-
paragraph (A) and who does not advise a con-
sumer on loan terms (including rates, fees, and
other costs);

“(D) does not include a person or entity
that 6nly performs real estate brokerage activi-
ties and 1s licensed or registered in accordance
with applicable State law, unless such person or
entity is compensated for performing such bro-
kerage activities by a lender, a mortgage
broker, or other mortgage originator or by any
agent of such lender, mortgage broker, or other
mortgage originator;

“(E)‘does not include, with respect to a
residential mortgage loan, a person, estate, or
trust that provides mortgage financing for the
sale of 1 property in any 36-month period, pro-
vided that such loan—

“(1) 1s fully amortizing;

“(n) 1s with respect to a sale for
which the seller determines mm good faith
and documents that the buver has a rea-
sonable ability to repay the loan;

“(ii1) has a fixed rate or an adjustable

rate that is adjustable after 5 or more
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1 years, subject to reasonable annual and
2 lifetime limitations on interest rate in-
3 creases; and

4 “(iv) meets any other criteria the
5 Federal banking agencies may preseribe;
6 and

7 (T does not include a servicer or servicer
8 employees, agents and contractors, including
9 but not limited to those who offer or negotiate
10 terms of a residential mortgage loan for pur-
11 poses of renegotiating, modifying, replacing and
12 subordinating principal of existing mortgages
13 where borrowers are behind in their payments,
14 in default or have a reasonable likelihood of
15 being in default or falling behind.

16 “(4) NATIONWIDE MORTGAGE LICENSING SYS-
17 TEM AND REGISTRY.—The term ‘Nationwide Mort-
18 gage Licensing System and Registry’ has the same
19 meaning as in the Secure and Fair Enforcement for
20 Mortgage Licensing Act of 2008.
21 “(5) OTHER DEFINITIONS RELATING TO MORT-
22 GAGE  ORIGINATOR.—I'or purposes of this sub-
23 section, a person ‘assists a consumer in obtaining or
24 applying to obtain a residential mortgage loan’ by,
25 among other things, advising on residential mort-
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1 cgage loan terms (including rates, fees, and other
2 costs), preparing residential mortgage loan packages,
3 or collecting information on behalf of the consumer
4 with regard to a residential mortgage loan.

5 “(6) RESIDENTIAL MORTGAGE LOAN.—The
6 term ‘residential mortgage loan’ means any con-
7 sumer credit transaction that is secured by a mort-
8 gage, deed of trust, or other equivalent consensual
9 security interest on a dwelling or on residential real
10 property that includes a dwelling, other than a con-
11 sumer credit transaction under an open end credit
12 plan or, for purposes of sections 129B and 129C
13 and section 128(a) (16), (17), and (18), and 128(f)
14 and any regulations promulgated thereunder, an ex-
15 tension of credit relating to a plan described in sec-
16 tion 101(53D) of title 11, United States Code.

17 “(7) SECRETARY.—The term ‘Secretary’, when
18 used in connection with any transaction or person
19 mvolved with a residential mortgage loan, means the
20 Secretary of Housing and Urban Development.
21 “(8) SECURITIZATION VEHICLE.—The term
22 ‘securitization vehicle’ means a trust, corporation,
23 partnership, limited hability entity, special purpose
24 entity, or other structure that—
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1 “(A) 1s the issuer, or is created by the
2 issuer, of mortgage pass-through certificates,
3 participation certificates, mortgage-backed secu-
4 rities, or other similar securities backed by a
5 pool of assets that includes residential mortgage
6 loans; and
7 “(I3) holds such loans.
8 “(9) SECURITIZER.—The term ‘securitizer’
9 means the person that transfers, conveys, or assigns,
10 or causes the transfer, conveyance, or assignment of,
11 residential mortgage loans, including through a spe-
12 cial purpose vehicle, to any securitization vehicle, ex-
13 cluding any trustee that holds such loans solely for
14 the benefit of the securitization vehicle.
15 “(10) SERVICER.—The term ‘servicer’ has the
16 same meaning as in section 6(1)(2) of the Real Es-
17 tate Settlement Procedures Act of 1974.”.
18 SEC. 9002. RESIDENTIAL MORTGAGE LOAN ORIGINATION.
19 (a) IN GENERAL.—Chapter 2 of the Truth in Lend-
20 g Act (15 U.S.C. 1631 et seq.) 1s amended by inserting
21 after section 129A the following new section:
22 “§129B. Residential mortgage loan origination
23 “(a) FINDING AND PURPOSE.—
24 “(1) FNDING.—The Congress finds that eco-
25 nomic stabilization would be enhanced by the protec-
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1 tion, limitation, and regulation of the terms of resi-
2 dential mortgage credit and the practices related to
3 such credit, while ensuring that responsible, afford-
4 able mortgage credit remains available to consumers.
5 “(2) PURPOSE.—It is the purpose of this see-
6 tion and section 129C to assure that consumers are
7 offered and receive residential mortgage loans on
8 terms that reasonably reflect their ability to repay
9 the loans and that are understandable and not un-
10 fair, deceptive or abusive.
11 “(b) DuTY OF CARE.—
12 “(1) STANDARD.—Subject to regulations pre-
13 seribed under this subsection, each mortgage origi-
14 nator shall, in addition to the duties imposed by oth-
15 erwise applicable provisions of State or Federal
16 law—
17 “(A) be qualified and, when required, reg-
18 istered and licensed as a mortgage originator in
19 accordance with applicable State or Federal
20 law, including the Secure and Fair Enforeement
21 for Mortgage Iacensing Act of 2008;
22 “(B) with respect to each consumer seek-
23 g or inguiring about a residential mortgage
24 loan, dihgently work to present the econsumer
25 with a range of residential mortgage loan prod-
fAVHLC\120309\120309.281.xml (45657016)
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1 ucts for which the consumer likely qualifies and
2 which are appropriate to the consumer’s exist-
3 ing circumstances, based on information known
4 by, or obtained in good faith by, the originator;
5 “(C) make full, complete, and timely dis-
6 closure to each such consumer In writing, the
7 receipt and understanding of which shall be ac-
8 knowledged by the signature of the mortgage
9 originator and the consumer, of—
10 “(1) the comparative costs and bene-
11 fits of each residential mortgage loan prod-
12 uct offered, discussed, or referred to by the
13 originator (and such comparative costs and
14 benefits for each such product shall be pre-
15 sented side by side and the disclosures for
16 each such product shall have equal promi-
17 nence);
18 “(i1) the nature of the originator’s re-
19 lationship to the consumer (including the
20 cost of the services to be provided by the
21 originator and a statement that the mort-
22 gage originator is or is not acting as an
23 agent for the consumer, as the case may
24 be); and
fAVHLC\120309\120308.281.xml (45657016)

December 3, 2008 (7:50 p.m.)



F\P11I\FR\AAMDS\TITLE7_02. XML

10

1 “(ii1) any relevant conflicts of interest
2 between the originator and the consumer;
3 “(D) certify to the creditor, with respect to
4 any transaction involving a residential mortgage
5 loan, that the mortgage originator has fulfilled
6 all requirements applicable to the originator
7 under this section with respect to the trans-
8 action; and

9 “(E) include on all loan documents any
10 unique identifier of the mortgage originator
11 provided by the Nationwide Mortgage Licensing
12 System and Registry.

13 “(2) CLARIFICATION OF EXTENT OF DUTY TO
14 PRESENT RANGE OF PRODUCTS AND APPROPRIATE
15 PRODUCTS.—

16 “(A) NO pUTY TO OFFER PRODUCTS FOR
17 WHICH ORIGINATOR IS NOT AUTHORIZED TO
18 TAKE AN APPLICATION.—Paragraph (1)(B)
19 shall not be construed as requiring—
20 “(1) a mortgage originator to present
21 to any consumer any specific residential
22 mortgage loan product that is offered by a
23 creditor which does not aceept consumer
24 referrals from, or consumer applications
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1 submitted by or through, such originator;
2 or

3 “(1) a creditor to offer products that
4 the ereditor does not offer to the general
5 public.

6 “(B) APPROPRIATE LOAN PRODUCT.—For
7 purposes of paragraph (1)(B), a residential
8 mortgage loan shall be presumed to be appro-
9 priate for a consumer if—

10 “(1) the mortgage originator deter-
11 mines in good faith, based on then existing
12 information and without undergoing a full
13 underwriting process, that the consumer
14 has a reasonable ability to repay and, in
15 the case of a refinancing of an existing res-
16 idential mortgage loan, receives a net tan-
17 gible benefit, as determined in accordance
18 with regulations preseribed under sub-
19 sections (a) and (b) of section 129C; and
20 “(i1) the loan does not have predatory
21 characteristics or effeets (such as equity
22 stripping and excessive fees and abusive
23 terms) as determined in accordance with
24 regulations presceribed under paragraph
25 (4).
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“(3) RULES OF CONSTRUCTION.—No provision

of this subsection shall be construed as—

“(A) creating an agency or fiduciary rela-
tionship between a mortgage originator and a
consumer if the originator does not hold himself
or herself out as such an agent or fiduciary; or

“(B) restricting a mortgage originator
from holding himself or herself out as an agent
or fiduciary of a consumer subject to any addi-
tional duty, requirement, or hmitation applica-
ble to agents or fiduciaries under any Federal

or State law.

“(4) REGULATIONS.
“(A) IN GENERAL.—The Federal banking
agencies, in consultation with the Secretary,
and the Commission, shall jointly prescribe reg-
ulations to—
“(1) further define the duty estab-
lished nnder paragraph (1);-
“(11) implement the requirements of
this subsection;
“(111) establish the time period within
which any disclosure required under para-
graph (1) shall be made to the consumer;

and
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1 “(iv) establish such other require-
2 ments for any mortgage originator as such
3 regulatory agencies may determine to be
4 appropriate to meet the purposes of this
5 subsection.

6 “(B) COMPLEMENTARY AND NONDUPLICA-
7 TIVE DISCLOSURES.—The agencies referred to
8 in subparagraph (A) shall endeavor to make the
9 required disclosures to consumers under this
10 subsection complementary and nonduplicative
11 with other disclosures for mortgage consumers
12 to the extent such efforts—

13 “(i) are practicable; and

14 “(i1) do not reduce the value of any
15 such disclosure to recipients of such disclo-
16 sures.

17 “(5) COMPLIANCE PROCEDURES REQUIRED.—
18 The Federal banking agencies shall preseribe regula-
19 tions requiring depository institutions to establish
20 and maintain procedures reasonably designed to as-
21 sure and monitor the compliance of such depository
22 mstitutions, the subsidiaries of such institutions,
23 and the employees of such institutions or subsidi-
24 aries with the requirements of this section and the
25 registration procedures established under section
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1507 of the Secure and Fair Enforcement for Mort-

gage Licensing Act of 2008.”.

(b) CLERICAL AMENDMENT.—The table of sections
for chapter 2 of the Truth in Lending Act is amended
by inserting after the item felating to section 129 the fol-

lowing new items:

“129A. Fiduciary duty of servicers of pooled residential mortgages.
“129B. Residential mortgage loan origination.”.

7 SEC. 9003. PROHIBITION ON STEERING INCENTIVES.

8 Section 1298 of the Truth in Lending Act (as added
9 by section 102(a)) is amended by inserting after sub-
10 section (b) the following new subsection:

11 “(¢) PROHIBITION ON STEERING INCENTIVES.

12 “(1) IN GENERAL.—For any mortgage loan, the
13 total amount of direct and indirect compensation
14 from all sources permitted to a mortgage originator
15 may not vary based on the terms of the loan (other
16 than the amount of the prinecipal).

17 “(2) RESTRUCTURING OF FINANCING ORIGINA-
18 TION FEE.

19 “(A) IN GENERAL.—For any mortgage
20 loan, a mortgage originator may not arrange
21 for a consumer to finance through rate any
22 origination fee or cost except bona fide third
23 party settlement charges not retained by the
24 creditor or mortgage origimator.
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1 “(B) EXCEPTION.—Notwithstanding para-
2 graph subparagraph (A), a mortgage originator
3 may arrange for a consumer to finance through
4 rate an origination fee or cost if—
5 “(1) the mortgage originator does not
6 recetve any other compensation from the
7 consumer except the compensation that is
8 financed through rate; and
9 “(i1) the mortgage is a qualified mort-
10 gage.
11 “(3) REGULATIONS.—The Federal banking
12 agencies, in consultation with the Secretary and the
13 Commission, shall jointly prescribe regulations to
14 prohibit—
15 “(A) mortgage originators from steering
16 any consumer to a residential mortgage loan
17 that—
18 “(1) the consumer lacks a reasonabie
19 ability to repay (in accordance with regula-
20 tions prescribed under section 129C(a));
21 “(11) 1in the case of a refinancing of a
22 residential mortgage loan, does not provide
23 the consumer with a net tangible benefit
24 (in accordance with regulations preseribed
25 under section 129C(h)); or
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“(i1) has predatory characteristics or
effects (such as equity stripping, excessive
fees, or abusive terms);

“(B) mortgage origmators from steering
any consumer from a residential mortgage loan
for which the consumer is qualified that i1s a
qualified mortgage (as defined in section
129C(e)(3)) to a residential mortgage loan that
is not a qualified mortgage;

“(C) abusive or unfair lending practices
that promote disparities among consumers of
equal credit worthiness but of different race,
ethnicity, gender, or age;

“(D) mortgage originators from assessing
excessive points and fees (as such term is de-
scribed under section 103(aa)(4) of the Truth
in Lending Act (15 U.S.C. 1602(aa)(4))) to a
consumer for the origmation of a residential
mortgage loan based on such econsumer’s deci-
sion to finance all or part of the payment
through the rate for such points and fees; and

“(E) mortgage originators from—

“(1) mascharacterizing the credit his-
tory of a consumer or the I-esidential mort-

gage loans available to a consumer;

(45657016)



FAP1I\FRAAMDS\TITLE7_02.XML

17

1 “(i1) mischaracterizing or suborning
2 the muscharacterization of the appraised
3 value of the property securing the exten-
4 sion of credit; or

5 “(ui) if unable to suggest, offer, or
6 recommend to a consumer a loan that is
7 not more expensive than a loan for which
8 the consumer qualifies, discouraging a eon-
9 sumer from seeking a homev mortgage loan
10 secured by a consumer’s principal dwelling
11 from another mortgage originator.

12 “(4) RULES OF CONSTRUCTION.—No provision
13 of this subsection shall be construed as—

14 “(A) permitting vield spread premiums or
15 other similar incentive compensation;

16 “(B) affecting the mechanmism for pro-
17 viding the total amount of direct and indirect
18 compensation permitted to a mortgage origi-
19 nator;
20 “(C) lmiting or affecting the amount of
21 compensation received by a creditor upon the
22 sale of a consummated loan to a subsequent
23 purchaser;

24 “(D) restricting a consumer’s ability to fi-
25
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tion fees or costs permitted under this sub-
section, or the mortgage originator’s ability to
receive such fees or costs (including compensa-
tion) from any person, so long as such fees or
costs were fully and clearly disclosed to the eon-
sumer earlier in the application process as re-
quired by 129B(b)(1)(C)(1) and do not vary
based on the terms of the loan (other than the
amount of the principal) or the consumer’s de-
cision about whether to finance such fees or
costs; or

“(E) prohibiting incentive payments to a
mortgage originator based on the number of
residential mortgage loans originated within a

specified period of time.”.

16 SEC. 9004. LIABILITY.

17 Section 1298 of the Truth in Lending Act 1s amend-

18 ed by inserting after subsection (¢) (as added by section

19 103) the following new subsection:

20 “(d) LIABILITY FOR VIOLATIONS.—

21 “(1) IN GENERAL.—For purposes of providing
22 a cause of action for any failure by a mortgage origi-
23 nator to comply with any requirement imposed
24 under this section and any regulation prescribed
25 under this section, subsections (a) and (b) of section
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130 shall be applied with respect to any such failure
by substituting ‘mortgage originator’ for ‘creditor’
each place such term appears in each such sub-
section.

“(2) MAXIMUM.—The maxaimum amount of any
liability of a mortgage originator under paragraph
(1) to a consumer for any wiolation of this section
shall not exceed the greater of actual damages or an
amount equal to 3 times the total amount of direct
and indirect compensation or gain accruing to the
mortgage originator in connection with the residen-
tial mortgage loan involved in the violation, plus the
costs to the consumer of the aection, including a rea-

sonable attorney’s fee.”.

15 SEC. 9005. REGULATIONS.

16

(a) DISCRETIONARY REGULATORY AUTHORITY.—

17 Section 129B of the Truth in Lending Act is amended

18 Dby inserting after subsection (d) (as added by section 104)

19 the following new subsection:

20 “(e) DISCRETIONARY REGULATORY AUTHORITY.—

21 “(1) INn GENERAL.—The Federal banking agen-

22 cies shall, by regulations issued jointly, prohibit or

23 condition terms, acts or practices relating to residen-

24 tial mortgage loans that the agencies find to he abu-

25 sive, unfair, deceptive, predatory, inconsistent with
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1 reasonable underwriting standards, necessary or
2 proper to ensure that responsible, affordable mort-
3 gage credit remains available to consumers in a
4 manner consistent with the purposes of this section
5 and section 129B, necessary or proper to effectuate
6 the purposes of this section and section 129C, to
7 prevent circumvention or evasion thereof, or to facili-
8 tate compliance with such sections, or are not in the
9 interest of the borrower.
10 “(2) APPLICATION.—The regulations prescribed
11 under paragraph (1) shall be applicable to all resi-
12 dential mortgage loans and shall be applied in the
13 same manner as regulations prescribed under section
14 105.
15 “(f) Section 129B and any regulations promulgated
16 thereunder do not apply to an extension of credit relating

—
~J

to a plan described 1n section 101(53D) of title 11, United

18 States Code.”.

19 (b) EFFECTIVE DATE.—The regulations required or
20 authorized to be preseribed under this subtitle or the
21 amendments made by this subtitle—

22 (1) shall be preseribed in final form before the
23 end of the 12-month period beginning on the date of
24 the enactment of this Act; and
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21
(2) shall take effect not later than 18 months

after the date of the enactment of this Act.

(¢) TECHNICAL AND CONFORMING AMENDMENTS.—
Section 129(1)(2) of the Truth in Lending Act (15 U.S.C.
1639(1)(2)) is amended by inserting “‘referred to in section
103 (aa)” after “loans’ each place such term appears.

SEC. 9006. STUDY OF SHARED APPRECIATION MORTGAGES.

(a) STUuDY.—The Secretary of Housing and Urban
Development, in consultation with the Secretary of the
Treasury and other relevant agencies, shall conduct a com-
prehensive study to determine prudent statutory and regu-
latory requirements sufficient to provide for the wide-
spread use of shared appreciation mortgages to strengthen
local housing markets, provide new opportunities for af-
fordable homeownership, and enable homeowners at-risk
of foreclosure to refinance or modify their mortgages.

(b) REPORT.—Not later than the expiration of the
6-month period beginning on the date of the enactment
of this Act, the Secretary of ITousing and Urban Develop-
ment shall submit a report to the Congress on the results
of the study, which shall include recommendations for the
regulatory and legislative requirements referred to in sub-

section (a).
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1  Subtitle B—Minimum Standards

2 For Mortgages

3 SEC. 9101. ABILITY TO REPAY.

4 (a) IN GENERAL.—Chapter 2 of the Truth in Lend-
5 ing Act (15 U.S.C. 1631 et seq.) is amended by inserting
6 after section 1298 (as added by section 102(a)) the fol-
7 lowing new section:

8 “§129C. Minimum standards for residential mortgage
9 loans

10 “(a) ABILITY TO REPAY.—

11 “(1) IN GENERAL.—In accordance with regula-
12 tions prescribed jointly by the Federal banking agen-
13 cies, in consultation with the Commission, no cred-
14 itor may make a residential mortgage loan unless
15 the creditor makes a reasonable and good faith de-
16 termination based on verified and documented infor-
17 mation that, at the time the loan 1s consummated,
18 the consumer has a reasonable ability to repay the
19 loan, aceording to its terms, and all applicable taxes,
20 insurance, and assessments.
21 “(2) MULTIPLE LOANS.—If the ereditor knows,
22 or has reason to know, that 1 or more residential
23 mortgage loans secured by the same dwelling will be
24 made to the same consumer, the creditor shall make
25 a reasonable and good faith determination, based on
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1 verified and documented information, that the con-
2 sumer has a reasonable ability to repay the com-
3 bined payments of all loans on the same dwelling ac-
4 cording to the terms of those loans and all applicable
5 taxes, insurance, and assessments.
6 “(3) BASIS FOR DETERMINATION.—A deter-
7 mination under this subsection of a consumer’s abil-
8 ity to repay a residential mortgage loan shall include
9 consideration of the consumer’s credit history, cur-
10 rent income, expected income the consumer 18 rea-
11 sonably assured of receiving, current obligations,
12 debt-to-income ratio, employment status, and other
13 financial resources other than the consumer’s equity
14 in the dwelling or real property that secures repay-
15 ment of the loan.
16 “(4) INCOME VERIFICATION.—In order to safe-
17 guard against fraudulent reporting, any consider-
18 ation of a consumer’s income history in making a
19 determmation under this subsection shall include the
20 verification of such income by the use of—
21 “(A) Internal Revenue Service transeripts
22 of tax returns provided by a third party; or
23 “(B) such other similar method that quick-
24 ly and effectively verifies income documentation
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by a third party as the Federal banking agen-
cies may jointly prescribe.
“(5) NONSTANDARD LOANS.—

“(A) VARIABLE RATE LOANS THAT DEFER
REPAYMENT OF ANY PRINCIPAL OR INTER-
EST.—For purposes of determining, under this
subsection, a consumer’s ability to repay a vari-
able rate residential mortgage loan that allows
or requires the consumer to defer the repay-
ment of any principal or interest, the creditor
shall use a fully amortizing repayment schedule.

“(B) INTEREST-ONLY LOANS.—For pur-
poses of determining, under this subsection, a
consumer’s ability to repay a residential mort-
gage loan that permits or requires the payment
of interest only, the creditor shall use the pay-
ment amount required to amortize the loan by
its final maturity.

“(C) CALCULATION FFOR NEGATIVE AMOR-
T1ZATION.—In making any determination under
this subsection, a creditor shall also take into
consideration any balance increase that may ac-

crue from amy negative amortization provision.

“(D) CALCULATION PROCESS.—For pur-

poses of making any determination under this
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subsection, a creditor shall calculate the month-
ly payment amount for principal and interest on

any residential mortgage loan by assuming—

“(i) the loan proceeds are fully dis-
bursed on the date of the consummation of
the loan;

“(1) the loan 1s to be repaid in sub-
stantially equal monthly amortizing pay-
ments for principal and interest over the
entire term of the loan with no balloon
payment, unless the loan contract requires
more rapid repayment (including balloon
payment), in which case the calculation
shall be made (I) in accordance with regu-
lations prescribed by the Federal banking
agencies, with respect to any loan which
has an annual percentage rate that does
not exceed the average prime offer rate for
a comparable transaction, as of the date
the interest rate is set, by 1.5 or more per-
centage points for a first lien residential
mortgage loan; and by 3.5 or more per-
centage points for a subordinate lien resi-
dential mortgage loan; or (II) using the

contract’s repayment schedule, with re-
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1 spect to a loan which has an annual per-
2 centage rate, as of the date the interest
3 rate is set, that is at least 1.5 percentage
4 points above the average prime offer rate
5 for a first lien residential mortgage loan;
6 and 3.5 percentage points above the aver-
7 age prime offer rate for a subordinate lien
8 residential mortgage loan; and

9 ‘(1) the interest rate over the entire
10 term of the loan is a fixed rate equal to the
11 fully indexed rate at the time of the loan
12 closing, without considering the introduc-
13 | tory rate.

14 “(E) REFINANCE OF HYBRID LOANS WITH
15 CURRENT LENDER.—In considering any appli-
16 cation for refinancing an existing hybrid loan
17 by the creditor into a standard loan to be made
18 by the same creditor in any case in which the
19 sole net-tangible benefit to the mortgagor would
20 be a reduction in monthly payment and the
21 mortgagor has not been delinquent on any pay-
22 ment on the existing hybrid loan, the creditor
23 may—
24 “(1) consider the mortgagor’s good
25 standing on the existing mortgage;
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1- “(11) consider if the extension of new
2 credit would prevent a likely default should
3 the original mortgage reset and give such
4 concerns a higher priority as an aceeptable
5 underwriting practice; and

6 “(11) offer rate discounts and other
7 favorable terms to such mortgagor that
8 would be available to new customers with
9 high ecredit ratings based on such under-
10 writing practice.

11 “(6) FULLY-INDEXED RATE DEFINED.—For
12 purposes of this subsection, the term ‘fully indexed
13 rate’ means the index rate prevailing on a residential
14 mortgage loan at the time the loan 1s made plus the
15 margin that will apply after the expiration of any in-
16 troduectory interest rates.

17 “(7) REVERSE MORTGAGES.—This subsection
18 shall not apply with respect to any reverse mort-
19 gage’’.
20 (b) CLERICAL AMENDMENT.—The table of sections

21 for chapter 2 of the Truth in Lending Aect is amended
22 by inserting after the item relating to section 1293 (as

23 added by section 102(b)) the following new item:

o

129C. Minimum standards for residential mortgage loans.”.
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1 SEC. 9102. NET TANGIBLE BENEFIT FOR REFINANCING OF

2 RESIDENTIAL MORTGAGE LOANS.

3 Section 129C of the Truth in Lending Act (as added
4 by section 9101(a)) i1s amended by inserting after sub-
5 section (a) the following new subsection:

6 “(b) NET TANGIBLE BENEFIT FOR REFINANCING OF
7 RESIDENTIAL MORTGAGE LOANS.—

8 “(1) IN GENERAL.—In accordance with regula-
9 tions preseribed under paragraph (3), no creditor
10 may extend credit in connection with any residential
11 mortgage loan that involves a refinancing of a prior
12 existing residential mortgage loan unless the creditor
13 reasonably and in good faith determines, at the time
14 the loan is consummated and on the basis of infor-
15 mation known by or obtained in good faith by the
16 creditor, that the refinanced loan will provide a net
17 tangible benefit to the consumer.

18 “(2) CERTAIN LOANS PROVIDING NO NET TAN-
19 GIBLE BENEFIT.—A residential mortgage loan that
20 involves a refinaneing of a prior existing residential
21 mortgage loan shall not be considered to provide a
22 net tangible benefit to the consumer if the costs of
23 the refinanced loan, mecluding pomts, fees and other
24 charges, exceed the amount of any newly advanced
25 principal without any corresponding changes m the
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terms of the refinanced loan that are advantageous
to the consumer.

“(3) NET TANGIBLE BENEFIT.—The Federal
banking agencies shall jointly prescribe regulations
defining the term ‘net tangible benefit’ for purposes

of this subsection.”.

SEC. 9103. SAFE HARBOR AND REBUTTABLE PRESUMPTION.

Section 129C of the Truth in Lending Act is amend-

ed by inserting after subsection (b) (as added by section

10 9102) the following new subsection:

“(¢) PRESUMPTION OF ABILITY TO REPAY AND NET

12 TANGIBLE BENEFIT.—

13 “(1) IN GENERAL.—Any creditor with respect
14 to any resid